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The purpose of this column is to help you keep abreast 
of current trends in naval law. To accomplish this purpose, 
digests have been prepared from some of the most recent 
opinions of the United States Court of Military Appeals and 
boards of review. These digests do not necessarily include 
every point of law covered by the original report or opinion. 

Matter appearing in this column is for informational pur- 
poses only, and is not to be cited as CMR authority in 
judicial proceedings. 





VIOLATION OF LAWFUL GENERAL ORDER—failure 


to allege or prove that accused's conduct did not 
fall within exceptions. 


® An accused was convicted of violation of a 
lawful general order which prohibited unauthor- 
ized possession of equipment which could be 
used for the administration of narcotics “except 
for household use or the treatment of disease.” 

The specification upon which the accused was 
convicted alleged that the accused violated the 
order “by wrongfully having in his possession, 
one (1) hypodermic syringe and one (1) 
needle.” It did not allege nor did the prosecu- 
tion establish by proof that the accused’s pos- 
session was without proper authority or for 
purposes other than household use or the treat- 
ment of disease. 

With regard to the pleading, the Court of 
Military Appeals held that it was not necessary 
that the specification aver that the accused’s 
possession was not “for household use or the 
treatment of disease.” These exceptions were 
no part of the proscribed conduct but were 
rather designed to exempt from the prohibition 
those persons who might bring themselves 
within the provisions of the exceptions. The 
Court pointed out that the accused was put on 
notice that his possession was not deemed to fall 
within the language of the exceptions because 
the specification alleged that he possessed the 
instruments “wrongfully”. 

In its consideration of the failure of the prose- 
cution to establish by proof that the accused’s 
possession was not within the exceptions, the 
Court quoted the following language of Mr. 


(Continued on page 10) 
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The wisest thing, we suppose, 
That a man can do for his land, 
Is the work that lies under his nose, 
With the tools that be under his hand. 
Kipling 





HIS ARTICLE IS INTENDED TO BE A 
COMMENTARY on some first-hand impres- 
sions gained by the author while serving in the 
Appellate Counsel Branch of the Office of the 
Judge Advocate General . 

The assignment to serve as appellate counsel 
offers a rare opportunity to the individual inter- 
ested in the administration of military justice to 
espouse causes in which he firmly believes, and 
to advance his personal theories of criminal 
jurisprudence to those able jurists whose duty 
it is to interpret the Code and decide the many 
new questions of law arising under the Code. 

This opportunity to correct injustices, which 
are bound to occur under any system of criminal 
jurisprudence, is one which should be welcomed 
by any military lawyer concerned with the 
proper administration of military justice. 

The scope of appellate review is dealt with 
generally in Chapter XX, Manual for Courts- 
Martial, United States, 1951. This commentary 
is concerned only with the review of general 
court-martial cases and those special courts- 
martial where the sentence as approved by the 
convening authority includes a bad-conduct dis- 
charge, whether or not suspended. Article 65c 
of the Code provides for the review of all other 
special and summary court-martial records by 
a law specialist and they are therefore not 
within the orbit of this view. 

The appointment to serve as appellate defense 
counsel is provided for by Article 70a, Uniform 
Code of Military Justice. This article also 
provides: 


It shall be the duty of appellate defense counsel to 
represent the accused before the béard of review or 
the Court of Military Appeals— 

(1) when he is requested to do so by the accused; 


or 
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(2) when the United States is represented by 
counsel; or 


(3) when the Judge Advocate General has trans- 
mitted a case to the Court of Military Appeals. 

An appeal has been defined as the “complaint to 

a superior court of an injustice done or error 

committed by an inferior one, whose judgment 

or decision the court above is called upon to re- 

verse.” Black’s Law Dictionary, 3d ed., p. 122. 

After the record of trial has been forwarded 
to the Office of the Judge Advocate General, ap- 
pellate counsel for the government and defense 
are assigned. The original record goes to one 
of the boards of review and the appellate de- 
fense counsel, after signing a notice of appear- 
ance, receives a copy of the record. According 
to the Uniform Rules of Procedure for Proceed- 
ings In and Before Boards of Review an assign- 
ment of errors or brief, if any is to be made, 
must be submitted within ten days after signing 
the notice of appearance. The appellate gov- 
ernment counsel’s reply brief must in turn be 
submitted within ten days after receipt of the 
defense brief. Boards of review will grant ex- 
tensions of time for good cause shown. 

One of the unusual aspects of appellate review 
is the peculiar attorney-client relationship. In 
contrast to the defense counsel at the trial the 
appellate counsel seldom sees the accused. 
There is no opportunity to confer with the ac- 
cused about his case; however, it is felt that 
such a conference would be, in most cases, of 
dubious value. The cold printed record reveals 
that the trial counsel has done his work well; 
the accused has been found guilty as charged. 
The findings and sentence have been approved 
by the convening authority and, where required, 
by the supervisory authority. The accused has 
been shorn of the presumption of innocence 
which surrounded him at the trial. It now be- 
comes the difficult task of appellate counsel to 
examine the record and if possible to convince 
a “superior court of an injustice done or error 
committed by an inferior court.” 

In many cases the most diligent search will 
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reveal no errors prejudicial to the substantial 
rights of the accused and the case must, per- 
force, be submitted for review based on such 
merits as may be inherent in the record. 

The appellate defense counsel is given a wide 
discretion in conducting the appeal. He deter- 
mines what method he is to follow, the theory 
of the case, and how to carry out the required 
procedural steps in order to comply with the 
rules promulgated by the boards of review and 
the Court of Military Appeals. 

One of the first steps taken by the appellate 
defense counsel is to write to the accused ad- 
vising him that he has been assigned as appellate 
defense counsel and requesting any additional 
information which the accused might have 
which would be useful in the appeal. The ac- 
cused is also advised of his right to appeal to the 
Secretary of the Navy for clemency. The next 
step is to prepare and file a proper assignment 
of errors based on the record. While this article 
is not intended to be a treatise on the “Art of 
Brief Writing” it is felt that a fundamental dis- 
cussion on the composition of an appellate brief 
is appropriate. The brief should be written 
with a view to assisting the board of review or 
Court of Military Appeals in arriving at a just 
conclusion on all the issues raised by the assign- 
ments of error. The assignments of error 
should be specific. Various members of the 
boards of review have pointed out, in no un- 
certain terms, that they dislike those briefs con- 
taining assignments of error which are general 
and not supported by reference to any specific 
part of the record. The brief should point out 
wherein the error is prejudicial and give rea- 
sons why the evidence is insufficient to support 
the verdict if such is alleged. An appellate 
court should not consider an assignment of 
errors which has neither authorities nor logic 
to support it. 

The author recently had occasion to observe 
the reaction of the Court of Military Appeals to 
a brief which it considered “pro forma.” The 
counsel who submitted the brief had failed to 
take issue with the contentions of the opposing 
counsel and his brief cited no authorities to sup- 
port his argument. For this he was rebuked by 
the court which obviously embarrassed the un- 
fortunate counsel and also served as a caveat to 
those other counsel present who were to appear 
before the Honorable Court in future cases. 
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The fitst essential of a good brief is that it give. 


the court a clear knowledge of the facts. The 
writing of a good statement of facts is one of 
the most difficult chores of brief writing. All 
the vital facts should be stated; it is poor strat- 
egy to suppress any vital fact as the appellate 
government counsel will invariably capitalize 
on the failure to disclose all the facts thus 
placing the appellate defense counsel in an 
unfavorable light. : 

The brief should be neither too long nor too 
short for the particular case. The importance 
of accuracy in references to the record and in 
citing cases cannot be overly stressed. 

There is a vast distinction between preparing 
a brief for the board of review and the Court of 
Military Appeals. Inits first reported decision, 
United States v. McCrary (No. 4), . USCMA 
__, 1 CMR 1 (1951), the Court of Military Ap- 
peals distinguished its jurisdiction from that of 
the boards of review by pointing out that, under 
the Code, the courts-martial and the boards of 
review are the triers of fact, while the “Court of 
Military Appeals shall take action only with 
respect to matters of law.” Art. 67d, UCMJ. 
This problem was recently discussed in United 
States v. English, 5-52—G-636 (17 Dec 1952), 
which stated in part: 

The distinction may be stated by the rule that 
the board of review may reverse if the evidence 
is insufficient as a matter of fact, while the Court 
of Military Appeals may reverse only if the 
evidence is insufficient as a matter of law. 

The distinction is a substantial one; there is 
complete agreement in recognizing its existence, 
but any attempt to state, by rules, the extent of 
the differences is apt to bog down in a morass of 
verbalism. United States v. O’Neal (No. 25), 
__. USCMA __, 2 CMR 44 (1952). 

While it is true that no two records of trial are 
alike there are in each case certain guideposts 
to look for which aid the appellate defense coun- 
sel in his search for prejudicial errors. A read- 
ing of the Staff Legal Officer’s review attached 
to the record of trial will often reveal that cer- 
tain errors were noted by the Staff Legal Officer 
and were either considered as harmless error 
or else having been considered as prejudicial 
error by the Staff Legal Officer the convening 
authority in his action may have elected to dis- 
regard the opinion of the Staff Legal Officer 
and approved the findings and sentence. The 
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appellate defense counsel in many instances 
may assign as prejudicial error that which the 
Staff Legal Officer considered harmless or he 
may assign that as error which the convening 
authority and his Staff Legal Officer could not 
agree constituted prejudicial error. 

Other aids to the appellate defense counsel 
are the various motions and objections made by 
defense counsel at.the trial. The law officer’s 
failure to grant certain motions or to sustain 
an objection is often assigned as error. The 
defense counsel’s closing argument assists the 
appellate defense counsel as it often summa- 
rizes defense counsel’s theory of the case and 
points out defects in the prosecution’s case. 

Probably the one portion of the record which 
is scrutinized more carefully than any other by 
appellate defense counsel is that part contain- 
ing the law officer’s instructions. The instruc- 
tions may be inadequate, they may be mislead- 
ing, the law officer may fail to instruct on a 
lesser included offense when it was required. It 
is helpful to the appellate defense counsel if the 
defense counsel objects to improper rulings and 
instructions by the law officer as in many in- 
stances a failure to object is considered as a 
waiver. 

Still another fertile field of potential error 
which passes under the vigilant eye of the ap- 
pellate defense counsel is the conduct of the 
trial counsel. He may have failed to properly 
introduce into evidence certain exhibits neces- 
sary to prove his case, or he may have failed 
to prove an essential element of the offense and 
then he may be the overzealous “win at all costs” 
type of counsel who has “distorted all the 
features of a fair trial in order to secure a con- 
viction.” At any rate, if there is evidence of 
misconduct on the part of the trial counsel it 
will be assigned as error. The test to be ap- 
plied in such a case is set forth in United States 
v. Valencia (No. 308), _ USCMA __, 4 CMR 7 
(1952), where the court stated it would reverse 
only for prejudicial misconduct on the part of 
trial counsel. 

Each brief or assignment of errors should con- 
tain a conclusion so that the board of review 
or Court of Military Appeals will know exactly 
what type of relief is being sought. The ap- 
pellate defense counsel should designate the 
form of relief which he is seeking, whether it is 
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a rehearing, a dismissal of the charges or a re- 
duction of the sentence. 

Before submitting the brief to the board of re- 
view, appellate defense counsel must decide 
whether to request or waive oral argument. 
This is a difficult choice to make in many in- 
stances and one which will depend on the facts 
in each particular case. If the facts of the case 
are complicated it is generally considered better 
to request oral argument. There are many 
opinions both pro and con among the various 
appellate counsel as to the efficacy of oral ar- 
gument. It is felt that the board members pre- 
fer oral argument especially in complicated 
cases as it gives them an opportunity to ask 
questions of both counsel about their respective 
briefs. It also helps to give the board of review 
a clearer knowledge of the facts of the case. 
At times the questions asked may. seem irrele- 
vant or sometimes embarrassing if counsel is 
not as prepared as he should be but by and large 
they are helpful to both counsel and the board. 

If a petition to the Court of Military Appeals 
is granted or a case is certified to that body by 
the Judge Advocate General, the case will usu- 
ally be argued orally. 

Anyone engaged in reviewing records of trial 
cannot help but yearn for an improvement in 
the conduct of cases at the trial level. That an 
ounce of prevention is worth a pound of cure 
is particularly applicable to trial courts. Cor- 
recting errors on review is necessary to protect 
the substantial rights of the accused but it is a 
poor substitute for a properly tried case. This 
is not in part to reflect on the quality of trial by 
courts-martial which, it is felt is generally good 
and is constantly improving under the Code. 

After having engaged in appellate work and 
having observed others in the same field it ap- 
pears that some of the more desirable qualities 
of the potential advocate, not necessarily in the 
order of their importance, are: 

(a) the ability to marshal facts which 
was considered above in the discussion on 
the statement of facts; 

(b) the ability to distinguish between 
harmless and prejudicial‘error which saves 
time for the appellate defense counsel and 
the courts as it helps eliminate assignments 
of error which are without merit; 

(c) an inner conviction of the right- 
eousness of his case. 








Having once determined that the record con- 
tains prejudicial error the advocate should be 
prepared to fight tooth and nail to convince the 
superior court. There is no such thing as an 
impartial advocate. 

The appellate counsels of the various armed 
services have through their individual and col- 
lective efforts done much to assist the boards of 
review and the Court of Military Appeals in de- 
ciding difficult cases and intricate legal ques- 
tions. The Peterson and Ferretti cases? have 
clarified to a large degree the law on desertion 
and are cited constantly by trial and defense 
counsel in the field. Much of the credit for the 
decisions on how trial counsel should properly 
introduce evidence of previous convictions and 
the effect of the failure to do so must be given 
to the appellate defense counsel who were quick 
to point out the error inherent in the procedure 
followed in the many cases on previous con- 
victions.2 It was an alert appellate defense 
counsel who called to the court’s attention the 
potentialities of the innocuous appearing but 
now highly controversial “footnote five” of the 
Table of Maximum Punishments. Another 
case on the celebrated footnote is at present be- 
fore the Court of Military Appeals having been 
certified thereto by the Judge Advocate 
General.* 

There are many other cases too numerous to 
mention where the conscientious efforts of ap- 
pellate counsel, both defense and government, 
have proven to be invaluable aids to the over- 
burdened boards of review and the Court of 
Military Appeals who are grateful for the as- 





* United States v. Petersen (No. 199), __. USCMA ___, 3 CMR 
51 (1952); United States v. Ferretti (No. 213), _. USCMA __, 
3 CMR 57 (1952). 

? United States v. Carter (No. 159), _. USCMA ___, 2 CMR 14 
(1952); United States v. Castillo (No. 449), _. USCMA ____, 3 
CMR 86 (1952); United States v. Zimmerman (No. 261), —— 
USCMA __, 2 CMR 66 (1952). 


* United States v. Buckmiller (No. 492), __. USCMA __, 4 CMR 
92 (1952). 


* United States v. Larney, __USCMA ___ (undecided). 


sistance rendered by appellate counsel. It is 
readily apparent that the submission of a propo- 
sition of law to the board of review or Court of 
Military Appeals which is accepted may directly 
benefit the accused in the immediate case. The 
benefits may also extend to many others in 
future trials. Thus does the law grow and the 
appellate counsel is privileged to nurture that 
growth. Correspondingly, he is charged with 
the duty to call to the attention of the reviewing 
authorities errors committed which are not in 
consonance with this gradual process of evolu- 
tion of military law. 

Appellate advocacy is stimulating work; each 
record of trial represents a new challenge to 
the skill of the advocate. Many interesting 
questions of law arise and it is always invigor- 
ating to argue such questions in the academic 
atmosphere that prevails at the hearings before 
the boards of review and in the courtroom of the 
Court of Military Appeals. This atmosphere is 
often in direct contrast to the heated circum- 
stances which exist in many of the hotly con- 
tested trials by court-martial. There are many 
intangible rewards for the advocate who does 
his job well. There is the inner satisfaction 
which stems from the knowledge that the appel- 
lant will be restored to duty which in turn bene- 
fits the naval service. There is the gradual sense 
of increased knowledge of the law after weeks 
and months of research and brief writing. It is 
also a pleasure to work in such close contact with 
other lawyers in the Appellate Counsel Division, 
and to discuss with them the various aspects of 
military justice. This interchange of ideas is 
probably the most stimulating and personally 
rewarding aspect of appellate work. 

In conclusion it is manifest that the time spent 
in an assignment in the Appellate Counsel 
Division of the Office of the Judge Advocate 
General should be excellent training for the 
future trial or defense counsel or law officer, or 
for that matter any officer who is actively en- 
gaged in the administration of the Uniform 
Code of Military Justice. 
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LEGAL ETHICS OF DEFENSE COUNSEL 


By CAPT. C. F. SCHWARZ, USMCR 





The duty which a military defense counsel 
owes to an accused is an important one. Too 
frequently, defense counsel lacks a clear ap- 
preciation of this duty. The following article 
treats of the ethical principles involved in 
the counsel-client relationship. It is hoped 
that this discussion will give defense counsel 
a greater understanding of the nature and 
extent of the responsibility which he owes to 
his client. The article is non-technical in 
language and content and is addressed pri- 
marily to non-lawyers of the naval service. 





eo ETHICS HAS BEEN DEFINED AS 
“THAT BRANCH of moral science which 
treats of the duties which a member of the legal 
profession owes to the public, to the court, to his 
professional brethren and to his client”! Mili- 
tary law imposes upon trial counsel and defense 
counsel duties essentially similar to the duties 
imposed upon members of the legal profession 
in civilian life. Thus the Canons of Professional 
Ethics of the American Bar Association are con- 
sidered to be generally applicable as rules of 
professional conduct for counsel in the Navy and 
are quoted in part in the Naval Supplement to 
the Manual for Courts-Martial, United States, 
1951.2 

Manifestly the subject of legal ethics is much 
too broad to discuss intelligently and effectively 
in a single short article; accordingly, this article 
will be limited to a general discussion of the 
basic duties which defense counsel in the naval 
service owes to an accused ordered tried by 
general or special court-martial. The article 
will be practical rather than abstract and is 
aimed primarily at interesting and informing 
non-lawyers who are engaged in court-martial 
work. 

No reason presents itself for discussing the 
earlier military rule regarding an accused’s 





? Black’s Law Dictionary, 3d ed., p. 693. 
* Sec. 0116, NS, MCM, 1951. 
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right to counsel. Congress has now, by express 
legislation, afforded to every person in military 
service the right to representation by counsel 
in every general and special court-martial.® 
This right to counsel is the same basic right as 
that which is included in the Sixth Amendment 
to the Federal Constitution.t The Code does 
not make this right to counsel dependent on the 
rank or rate of the accused, nor upon the serious- 
ness of the offense charged or the punishment 
authorized therefor. It is an absolute right and 
its denial, if not jurisdictional® is at least a 
deprivation of “military due process” and in- 
herently prejudicial.® 

The “right to counsel” means more than a 
mere appointment of counsel; * it means the ef- 
fective assistance of counsel. And it takes no 
particular perception to realize that “right to 
counsel” can be a meaningless legalistic phrase 
unless defense counsel, among others, seeks to 
make the right a thing of substance and not 
merely of form. 

In the law of the military, as in the civilian 
realm, a set of standards exists which establish 
the nature and extent of the responsibilities 
which a defense counsel owes to his client and 
which standard of conduct serves as a valuable 
guide to defense counsel in his efforts to provide 
the effective assistance to an accused to which 
the law says he is entitled. It is this code of 
conduct to which the subsequent discussion 
relates. 

At the outset, it is not the purpose of this 
article to offer any general criticism of the 
manner in which counsel represent their ac- 
cused clients in Navy courts-martial. On the 
contrary, the quality of representation provided 
in the naval service for the accused by non- 
lawyers, as well as lawyers, has been generally 





® Articles 27, 38 (a), UCMJ; para. 48a, MCM, 1951. 

* CM 341604, Tilley, 7 BR (JC) 171 (1950). 

5 NCM 53, Moore, 1 CMR 546 (1951). 

® United States v. Clay (No. 49), __. USCMA __, 1 CMR 74 
(1951). 

T Avery v. Alabama, 308 U. S. 444 (1940). 

5 CM ETO 13222, Howard, 26 BR (ETO) 197 (1945). 











high. This is not to say, however, that Navy 
courts-martial are free from ethical breaches. 
In the Navy, as in other branches of service,® it 
occasionally happens that the representation by 
defense counsel is so deficient as to indicate an 
actual failure of defense counsel to appreciate 
and apply the very fundamentals of his respon- 
sibilities to his client, rather than mere errors of 
judgment. 

It is felt that these infrequent ethical lapses 
of defense counsel usually result from a failure 
of defense counsel to understand the nature and 
extent of his duty to the accused. Having been 
assigned to a court-martial defense, a non- 
lawyer often poses to himself a hypothetical 
question not unlike the following: “The ac- 
cused’s commanding officer believes him to be 
guilty ; the men in accused’s command think he 
is guilty ; the investigation indicates the accused 
is guilty, and I, myself, believe him to be guilty. 
How then can I, in good conscience, defend this 
man?” Not infrequently this moral dilemma 
is rendered more perplexing by an admission of 
guilt made by accused to his counsel but which 
the accused refuses to renew by a plea of guilty 
in open court. 

This dilemma is totally resolved by the obliga- 


tion imposed on defense counsel by the Manual 
for Courts-Martial, 1951, “to undertake the de- 
fense regardless of his personal opinion as to the 


guilt of the accused.” ” Attorneys practicing 
before civilian courts adhere to a similar ethical 
principle." This duty to defend is unchanged 
by either the source or certainty of counsel’s 
belief in the guilt of the accused. 

At the very base of American criminal law, 
both civil and military, lies the presumption that 
every accused is presumed to be innocent until 
his guilt is proved beyond a reasonable doubt, 
and the legal and moral right of the accused to 
enter a plea of not guilty even if he knows he is 
guilty.“ If an accused has the moral right to 
plead not guilty, even if he knows he is guilty, it 
logically follows that defense counsel has not 
only a moral right but a moral duty to defend 


the accused regardless of his belief in the 
accused’s guilt. 
It is not within the province of defense coun- 


sel to judge the guilt or innocence of his client; 


that is the duty of the court-martial alone. The 
province of defense counsel is to insure the ob- 
servance of all the rules established for the pro- 
tection of the accused and to afford to the 
accused the best possible defense. Further- 
more, any opinion as to the accused’s guilt may 
dissolve after a careful scrutiny of the applicable 
law and facts. Cross-examination may reveal 
that the testimony offered by the prosecution is 
either biased, perjured, or both, or the evidence 
may be insufficient to prove each and every 
element of the offense charged. Therefore, de- 
fense counsel should not assume his client’s guilt 
but should require the prosecution to prove guilt 
beyond a reasonable doubt. 

In every case, including those in which de- 
fense counsel believes the accused to be guilty, 
counsel must provide the accused with a defense 
which is real rather than nominal. 

Avoiding any manner of fraud of chicane, de- 
fense counsel “will guard the interests of the 
accused by all honorable and legitimate means 
known to the law,” ** including the presentation 
of every lawful defense authorized by law; ** he 
will offer the accused “warm zeal in the main- 
tenance and defense of his rights, and the exer- 
tion of his utmost learning and ability.”** Any 
failure of defense counsel to meet these broad 
ethical requirements is a violation of the obliga- 
tion which defense counsel owes to his client. 

If the sources and the fundamental nature of 
the counsel-client relationship have been be- 
labored, it is only because of the belief that most 
ethical violations by non-lawyer defense counsel 
result from a failure to appreciate the basic 
principles which affect the character and extent 
of the duty which they owe to an accused. 

A specific, but happily an infrequent, situa- 
tion strongly tending to indicate a breach of 
ethics by defense counsel resulting from his fail- 
ure to fully appreciate the function of his office, 
occurs when defense counsel himself introduces 
the evidence which convicts his client. Cases 





® JAG Chronical (9 Jan 1952). 

® Para. 48c, MCM, 1951. 

“Canon 5, Canons of Professional Ethics, American Bar 
Association. 

* Para. 70a, MCM, 1951. 


8 Para. 48c, MCM, 1951. 
4C. M. O. 5, 1949, 110; Canon 5, Canons of Professional 
Ethics, American Bar Association. 


% Canon 15, Canons of Professional Ethics, American Bar 
Association. 
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are recorded wherein the prosecution offered no 


’ evidence; the accused, represented by counsel, 


took the stand in his own behalf and admitted 
every material element of the offense.* More 
frequently, the prosecution will offer some evi- 
dence but insufficient to establish guilt; there- 
upon, the accused will take the stand and by way 
of judicial ‘admissions supply the missing 
proof.” In either type of case, by permitting 
this testimony, defense counsel, in effect, aban- 
dons his role as the protector of the accused and 
assumes the role of prosecutor. “Counsel for 
accused, by permitting the accused to take the 
stand in the absence of such evidence, thus allow- 
ing him to convict himself on his own testimony 
failed in his duty to protect the accused’s 
interests.” ** 

Another responsibility imposed on defense 
counsel is “to represent the accused with un- 
divided fidelity” *° and “to disclose to the accused 
any interest he may have in connection with the 
case, any ground of possible disqualification, 
and any other matter which might influence the 
accused in the selection of counsel.” The 
foregoing’ ethical principle has particular ap- 
plication to non-lawyers. Very often an ac- 
cused will request that he be represented by his 
immediate superior officer. This, of course, is 
a natural and laudable relationship. However, 
it frequently-is a relationship which the officer 
should assume only after he has concluded, fol- 
lowing an examination of the facts of the case, 
that he can represent the accused with undi- 
vided loyalty. Sometimes, in another, or a 
related court-martial, the officer will be repre- 
senting a second client, whose interests are 
sharply opposed to those of the accused.” 
Other times, it is the interests of the officer him- 
self which conflict with the interests of the ac- 
cused, as where the conviction of the accused 
might eliminate the possibility of disciplinary 
action against the officer arising out of the same, 
or closely related, act as the one on which ac- 
cused’s conviction is based.?2. In both examples 





*C.M. O. 7, 1946, 251. 

7 C.M.O. 1, 1944, 52. 

* C. M. O. 7, 1946, 251; see also 70 BR 71. 

* Canon 6, Canons of Professional Ethics, American Bar 
Association. 

» Para. 48c, MCM, 1951. 

*¢. M. O. 5, 1946, 187. 

= C. M. O. 5, 1946, 187. 
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cited, the officer invariably owes to the accused 
the duty to disclose fully and with candor the 
existence of his conflicting interest; in most 
such cases, the officer should recommend the ap- 
pointment and assist in the procurement of 
counsel untainted by bias or self-interest. 

If there is any single ethical consideration of 
over-riding importance it is the requirement 
that defense counsel owes his client warm zeal 
and his utmost learning and ability.2* The re- 
quirement that defense counsel be diligent in the 
performance of their duties is a principle some- 
times as the United States Court of Military 
Appeals recently felt necessary to point out. 

Paradoxically, this shortcoming among non- 
lawyers acting as defense counsel is more ap- 
parent in their failure to know the facts than 
in their failure to know the law. Assuming a 
defense counsel, not a lawyer, has employed 
reasonable diligence in his search, there is some 
justification for his failure to know and cor- 
rectly apply all the applicable law in a particular 
case. Such a counsel, being untrained in the 
law, need not display the same degree of pro- 
fessional ability as required by the lawyer; if 
he gives his utmost learning and ability, the ac- 
cused can ask no more. However, there is in- 
finitely less justification for the failure of a 
defense counsel to know all the applicable facts. 
A thorough knowledge of the facts is an abso- 
lute prerequisite to the conduct of an intelligent 
and vigorous defense. 

This lack of diligence by defense counsel most 
frequently manifests itself in the following 
ways: a failure to interview the witnesses, in- 
cluding the accused, prior to their testifying in 
the trial; a failure to obtain the testimony of all 
persons known to possess material facts relating 
to the transaction; a failure to obtain documen- 
tary evidence available to support the defense 
of the accused; a failure to accumulate the facts 
until witnesses are unavailable or until their 
recollection of the transaction is so vague and 
uncertain as to be of little value. In each of 
these instances, defense counsel is seriously 
derelict in the performance of the duty which 
he owes to his client. 





% Canon 15, Canons of Professional Ethics, American Bar 
Association. 

* United States v. Knophs (No. 605), ___ USCMA —__ (31 Dec 
1952). 


(Continued on page 14) 








































DIGESTS... 


(Continued from page 2) 


Justic Cardozo in Morrison v. California, 291 
U. S. 82, 88-91: 


* * * The decisions are manifold that within 
limits of reason and fairness the burden of proof 
may be lifted from the state in criminal prosecu- 
tions and cast on a defendant. The limits are in 
substance these, that the state shall have proved 
enough to make it just for the defendant to be re- 
quired to repel what has been proved with excuse or 
explanation, or at least that upon a balancing of 
convenience or of the opportunities for knowledge 
the shifting of the burden will be found to be an 
aid to the accuser without subjecting the accused 
to hardship or oppression. * * * 

* * * For a transfer of the burden, experience 
must teach that the evidence held to be inculpatory 
has at least a sinister significance * * * or if this 
‘at times be lacking, there must be in any event a 
manifest disparity in convenience of proof and 
opportunity for knowledge, as, for instance, where 
a general prohibition is applicable to every one who 
is unable to bring himself within the range of an 
exception. * * * The list is not exhaustive. Other 
instances may have arisen or may develop in the 
future where the balance of convenience can be re- 
dressed without oppression to the defendant through 
the same procedural expedient. The decisive con- 
siderations are too variable, too much distinctions 
of degree, too dependent in last analysis upon a 
common sense estimate of fairness or of facilities of 
proof, to be crowded into a formula. One can do no 
more than adumbrate them; sharper definition must 
await the specific case as it arises. 


Applying this doctrine to the case at hand, the 
Court held that the prosecution had established 
a prima facie case when it established possession 
by the accused of a hypodermic syringe and 
needle. The Court noted that the possession 
was of “sinister significance” and that it was 
surely within the power of the accused to prove 
that his possession fell within an exception to 
the order if such was the case. The Court 
stated that under these circumstances it was not 
unfair or unjust to hold the accused accountable 
and the Court accordingly affirmed the convic- 
tion. United States v. Gohagen (No. 858), _— 
USCMA __ (6 Feb. 1953). 


CONDUCT TO THE PREJUDICE OF GOOD ORDER 
AND DISCIPLINE—possession of false liberty pass 
with intent to deceive. 


® An accused was convicted of a violation of 
Article 134, UCMJ, in that he did “wrongfully 
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have in his possession with intent to deceive, an 
armed forces liberty pass * * * well knowing 
the same to be false.” A board of review de- 
termined that the pleader had attempted to 
allege, under the third clause of Article 134, a 
violation of 18 U. S. C. § 499 which renders 
criminal possession of a military pass “with in- 
tent to defraud.” After concluding that an 
“intent to deceive” was not equivalent to the 
“intent to defraud” the board held that the speci- 
fication failed to state an offense. 

The Court of Military Appeals noted that 
Article 134 consists of three distinct and sepa- 
rate parts. The article encompasses “disorders 
and neglects to the prejudice of good order and 
discipline”, “conduct of a nature to bring dis- 
credit upon the armed forces”, and “crimes and 
offenses not capital”. The Court was unable 
to find any indication that the pleader had in- 
tended to allege an offense under the third part 
of Article 134 rather than one of the first two 
parts. In concluding that the specification did 
allege an offense, the court stated that “there 
can be little doubt that deceitful possession by 
an accused of a false liberty card was conduct 
‘to the prejudice of good order and discipline’— 
for it constituted a deliberate flaunting of the 
requirement that liberty cards be duly and 
properly authenticated, and of the authority of 
the officer designated to issue such documents.” 

In disposing of the accused’s contention that 
Article 134, as applied, was unconstitutional 
the Court stated: 


Surely, the third clause of the Article is not 
vague. However, we cannot ignore the conceivable 
‘presence of uncertainty in the first two clauses. 
Assuming that civilian precedents in the field are 
applicable in full force to the military community, 
we do not perceive in the Article vagueness or un- 
certainty to an unconstitutional degree. The pro- 
vision, as it appears in the Uniform Code, is no 
novelty to service criminal law. Compare Champ- 
lin Refining Company v. Corporation Commission, 
286 U. S. 210, 242-243; Connally v. General Con- 
struction Co., 269 U. S. 385, 391-392. On the con- 
trary, it has been a part of our military law since 
1775, and directly traces its origin to British sources. 
Winthrop’s Military Law and Precedents, 2d ed., 
1920 Reprint, page 720. It must be judged, there- 
fore, not in vacuo, but in the context in which the 
years have placed it. Musser v. Utah, 333 U.S. 95, 
97. That the clauses under scrutiny have acquired 
the core of a settled and understandable content of 
meaning is clear from the no less than forty-seven — 
different offenses cognizable thereunder explicitly 
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included in the Table of Maximum Punishments of 
the Manual, supra, paragraph 127c, pages 224-227. 
Accordingly, we conclude that the Article estab- 
lishes a standard “well enough known to enable 
those within * * * [its] reach to correctly apply 
them.” Connally v. General Construction Co., supra, 
at 391; Hygrade Provision Co. v. Sherman, 266 
U. S. 497, 502; Omaechevarria v. Idaho, 246 U. S. 
343, 348; Nash v. United States, 229 U. S. 3738; 
International Harvester Co. v. Kentucky, 234 U. S. 
216, 223. A certain minimum element of indistinc- 
tion remains which in legislation of this entirely 
defensible character, can never be expunged com- 
pletely, and must be dealt with on a case-by-case 
basis. See Krichman v. United States, 256 U. S. 
363, 367-368. This can be accomplished readily and 
properly in accordance with respectable analogues 
developed in courts of the civilian scheme. This 
latent and inescapable ambiguity cannot, in view 
of the recognized and measurable standard of the 
Article, be fatal, for “the law is full of instances 
where a man’s fate depends on his estimating 
rightly * * * some matter of degree.” Nash v. 
United States, supra, at 377. 

United States v. Frantz (No. 1114), _- USCMA 

_ (6 Feb. 1953). 


PRETRIAL INVESTIGATION—accuser appointed as 
investigating officer. 


® A record of trial by general court-martial 
showed that charges were preferred against an 
accused by an officer who was subsequently ap- 
pointed investigating officer under Article 32, 
Uniform Code of Military Justice, and para- 
graph 34, Manual for Courts-Martial, 1951. 
This error was assigned by appellate defense 
counsel as a violation of military due process. 

The board of review noted that the appoint- 
ment of an accuser to conduct the pretrial inves- 
tigation required by Article 32 is contrary to the 
provisions of paragraph 34a of the Manual and 
that such practice should be avoided. The 
board held, however, that there was not such a 
want of due process as to have prejudiced the 
substantial rights of the accused. The board of 
review stated that they did not “deem it neces- 
sary to order a rehearing in order to correct an 
irregularity in pre-trial procedure that did not 
result at trial in a material prejudice to the sub- 
stantial rights of the accused, and which the 
Uniform Code plainly states shall not constitute 
jurisdictional error.” NCM 162, Denton, 
CMR __ (9 Jan 1958). 
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DISOBEDIENCE OF ORDERS—wmultiplication of 
charges. 
DESERTION—evidence required. 


® An accused was charged with and convicted 
of both failure to obey an order and with willful 
disobedience of an order. The evidence in sup- 
port of these specifications indicated that a 
sentinel ordered the accused to return to his cell 
and on the accused’s refusal the sentinel re- 
ported the fact to a noncommissioned officer. 
The noncommissioned officer then issued the 
same order to the accused to return to his cell. 
The board of review, citing paragraph 26), 
Manual for Courts-Martial, 1951, held that since 
the accused persisted in his original refusal to 
obey he should not be found guilty of a second 
disobedience of the same order when repeated 
by another. A conviction of willful disobedience 
of the same order when reissued by another 
would only serve to increase the punishment for 
the accused’s persistent refusal. 

The accused in this case was also charged with 
desertion. The accused pleaded guilty to the 
lesser included offense of unauthorized absence 
for the period alleged and the prosecution 
offered no evidence. The trial and defense 
counsels with the consent of the accused stipu- 
lated (1) that the accused had escaped from 
confinement on 8 June; (2) that the accused was 
apprehended on 5 July in civilian clothes and 
returned to military authorities on 10 July; and 
(3) that the accused was returned under guard. 
The accused then took the stand to explain his 
absence and denied any intent to permanently 
remain away from his organization. The board 
stated that the question to be determined in re- 
gard to this charge was whether “an accused 
who has entered a plea of not guilty to desertion 
may be convicted of the offense without the 
prosecution offering one scintilla of evidence.” 
The board was of the opinion that the prosecu- 
tion had retied entirely upon the accused con- 
victing himself by his stipulation and his testi- 
mony while a witness and held that in the ab- 
sence of any prosecution evidence an accused 
cannot be convicted of an offense to which he has 
entered a plea of not guilty. . NCM 164, Lawler, 
__ CMR __ (27 Jan 1958). 
























































we Ss a da 


























RECENT DECISIONS 
OF THE 
COMPTROLLER 
GENERAL 





FROSTBITE AS AN INJURY IN ACTION 


® In decision B—113289 of January 16, 1953, the 
Comptroller General concluded that a member 
who suffered frostbite while serving as a mem- 
ber of a combat unit in Korea and who was hos- 
pitalized for frostbite may be deemed to have 
been “injured in action” within the meaning of 
that term as used in section 704 (a) of the Com- 
bat Duty Pay Act of 1952, which provides that a 
member shall be entitled to receive combat pay 
for each month after May 31, 1950, for which 
he was entitled to receive basic pay and in which 
he was killed in action, “injured in action, or 
wounded in action while serving as a member of 
a combat unit in Korea, and for not more than 
three months thereafter during which he was 
hospitalized for treatment of an injury or 
wound received in action while so serving”’. 


QUALIFICATION FOR AVIATION PAY DURING 
PERIOD OF ADMINISTRATIVE SUSPENSION 


@ On the question whether a regulation might 
be promulgated providing that a purely admin- 
istrative suspension from flying shall be nulli- 
fied from its inception when or if such suspen- 
sion is revoked, the Comptroller General held in 
his decision B—111878 of December 31, 1952, that 
unless such revocation of suspension occurred 
within a period of three calendar months begin- 
ning with the month in which flight deficiency 
first arose the member affected could not 
qualify for “flight pay” for the period of the sus- 
pension. Thus it follows that in the event of a 
timely revocation of an administrative suspen- 
sion the member has an opportunity to qualify 
for aviation pay for the three months period fol- 
lowing his suspension in the same manner as if 
the suspension had never been made. Cf. 25 
Comp. Gen. 77. 
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INCENTIVE PAY DURING PERIODS OF ABSENCE 
FROM SUBMARINE DUTY 


_© In decision B—111704 of December 17, 1952, 


the Comptroller General considered the ques- 
tion of the entitlement of members of the uni- 
formed services to receive incentive pay for 
hazardous duty on board submarines during 
periods of absence from the submarines to 
which the members are attached. It was held 
that the phrase “duty on board a submarine”, as 
used in section 204 (a) of the Career Compensa- 
tion Act of 1949, contemplates only “brief ab- 
sences” without breaking the continuity of such 
duty for pay purposes, e. g., absence of 15 days 
or less, the standard employed for determining 
eligibility for sea duty pay. The decision has 
been implemented by ALNAV 69 of 31 Decem- 
ber 1952, under which members attached to sub- 
marines remain eligible to receive “submarine 
pay” during a period of absence, including 
temporary additional duty and leave, not ex- 
ceeding 15 days. 


DUAL COMPENSATION STATUTE 


@ In the Comptroller General’s decision 
B-110540 of January 2, 1953, the question pre- 
sented was as to the date on which the restric- 
tions of section 212 of the Act of June 30, 1932, 
as amended (5 U.S. C. 59a), the so-called “dual 
compensation” statute, became effective in the 
case of a retired ex-Fleet Reservist employed by 
the Federal Government at an annual salary in 
excess of $3,000. The member in question, 
effective as of January 1, 1950, was transferred 
in an enlisted grade from the Fleet Reserve to 
the retired list by reason of a non-service con- 
nected physical disability, and on July 11, 1950 
was notified of his advancement, as of the date 
of his retirement, to the highest commissioned 
rank in which he had served satisfactorily in 
World War II. In that decision it was first held 
that with respect to payments received for the 
period between January 1, 1950, the date of 
retirement, and July 11, 1950, the date of notifi- 
cation of retroactive advancement to commis- 
sioned status, the restrictions against concur- 
rent receipt of the retired pay of a commissioned 
officer and pay from Federal employment did 
(Continued on page 14) 
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CRIMINAL LAW NOTES -+ 





CRIMINAL LAW—where judge left courtroom dur- 
ing argument by prosecution and, because of his 
absence, refused to rule on defendant's objection 
to argument allegedly made during his absence, 
defendant was deprived of valuable right to have 
an impartial arbiter present to rule on his objec- 
tions, for which the case would be reversed. 


® In Tingley v. State, 252 S. W. 2d 193 (Tex. 
1952), the defendant was convicted of driving 
an automobile while intoxicated and was sen- 
tenced to confinement in the county jail. Dur- 
ing the prosecution’s argument to the jury, the 
trial judge absented himself from the court- 
room, and thereby placed himself in a position 
so that he could not hear the prosecution’s argu- 
ment. The defendant’s counsel considered part 
of the prosecution’s argument improper and at- 
tempted to object to it and to have the jury dis- 
regard the objectionable portion. This he was 
unable to do because of the absence of the trial 
judge. 

The conviction was reversed and the cause 
remanded on the grounds that the defendant 
had been deprived of the valuable right to have 
an impartial arbiter present to rule on his ob- 
jections and to be present during all the trial 
procedure. 


MISCONDUCT OF JURY—comment to jury that de- 
fendant is a rough character or has bad reputation 
and deserves some punishment is prejudicial error. 


® In Flowers v. State, 252 S. W. 2d 191 (Tex. 
1952), the defendant was charged with murder 
without malice and subsequently convicted of 
an aggravated assault. 

On appeal, the bill of exception complained of 
misconduct of the jury. It was established that 
during the jury’s deliberation, that one of the 
jurors made a statement that he had personally 
known the defendant for a great many years and 
that he was a rough character and had a bad 
reputation, and that he (the juror) thought the 
defendant should have some punishment. 

Most of the other jurors admitted that they 


APRIL 1953 


By LCDR R. H. McCarthy, USNR 


had heard this remark and some of them thought 
that this remark may have prejudiced their 
feelings against the defendant and that if they 
had not heard the statement they may have 
voted for a lesser penalty. It was further de- 
veloped that the foreman of the jury had in- 
structed the jurors to disregard the prejudicial 
statement. 

The appellate court felt that the misconduct 
of the one juror constituted prejudicial error 
and the conviction was reversed and the cause 
remanded. 


WITNESSES—in prosecution for conspiracy to vio- 
late immigration statutes by effectuating illegal 
entry of an alien as a spouse of a veteran of 
World War Il, wife of defendant was competent 
prosecution witness. 


® In United States v. Lutwak, 195 F. 2d 748 
(CA 7th 1952) the defendant was convicted of 
conspiracy to enter the United States by false 
representation and conspiracy to defraud the 
United States of its right to administer its im- 
migration laws. At trial, Maria Lutwak, the 
wife of the defendant, testified for the Govern- 
ment against her husband. The defendant ob- 
jected to her testimony as to what occurred after 
marriage. On appeal, the court held the real 
question in this case to be whether the trial court 
erred in admitting the testimony of the wife 
against the husband in a criminal prosecution. 

The court of appeals pointed out that there is 
neither statute nor Supreme Court decision de- 
claring the testimony of a wife against a hus- 
band in a criminal prosecution to be either 
privileged or incompetent. 

In deciding that it was not error to permit a 
wife to testify against her husband the court 
of appeals stated that the trend in this country 
is to hold that a spouse, instead of being incom- 
petent, is to be admitted as an interested witness 
whose credibility is for the jury. The court 
further concluded that Rule 26 of the Federal 
Rules of Criminal Procedure provides that the 
admissibility of evidence and the competence 
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and privileges of witnesses shall be governed by 
the principles of common law as they may be 
interpreted by the courts of the United States 
in the light of reason and experience. Holding 
that the common law is a developing rather than 
a static thing, and that the reason for declaring 
a spouse an incompetent witness has long since 
vanished, the court held that in the absence of 
an act of Congress making such witness incom- 
petent, that the trial court properly permitted 
the wife to testify against her husband. (But 
for contrary rule in courts-martial, see United 
States v. Richardson (No. 429), 4 CMR 150; 
para. 148c, MCM, 1951). 


RECENT DECISIONS 


(Continued from page 12) 


not apply. It was further held, however, that 
from the date of the order advancing the mem- 
ber to commissioned rank, July 11, 1950, the 
limitations of the dual compensation statute did 
apply. 


BOARDS FOR CORRECTION OF MILITARY AND 
NAVAL RECORDS 


@® In decisions of November 19, 1952, 
(B-96905), and of December 23, 1952, 
(B-99791), the Comptroller General considered 
the question whether in the cases presented 
payment would be authorized by virtue of the 
action of boards for the correction of military 
and naval records established pursuant to 
section 207 as the Legislative Reorganization 
Act of 1946, as amended by the Act of Octo- 
ber 25, 1951. The first decision involved a 
retired officer of the Marine Corps Reserve 
released from active duty in 1946 whose name 
was placed on the retired list on July 1, 1947, 
following appropriate findings of a naval 
retiring review board. The member claimed 
retired pay from the date of his release from 
active duty until the date of the placement of his 
name on the retired list. The board for correc- 
tion of naval records found that the officer con- 
cerned was retired as of August 1, 1946. The 
Comptroller General held that the action of the 
board did not establish a factual basis for the 
payment of retirement pay retroactively, and 
conversely that a finding by the board that the 
member was entitled to receive monetary bene- 
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fits did not ipso facto afford legal authority for 
such payments. The Navy board has since 
revised its findings in the case to meet these 
objections and it is expected that the Comp- 
troller General will again be requested to pass 
upon the legality of payments based on the 
board’s action. In the second decision the 
question presented was the entitlement of an 
Army officer to receive retirement pay from 
May, 1950, on the basis of the findings of a 
physical evaluation board before which he had 
appeared in 1950 in a civilian capacity. The 
action of the Army board for correction of mili- 
tary records was merely that the placing of the 
officer’s name on the retired list on April 30, 
1950, with entitlement to retired pay from 
May 1, 1950, “is confirmed and validated.” 
In the decision it was held that no correction of 
the officer’s record had been made by the board 
upon which a payment could be made. It was 
reiterated that the amount to be paid pursuant 
to a correction of records under section 207 
“depends on a proper application of the pay 
statutes to the facts in the case and the claim- 
ant’s status as fixed by his corrected records.” 


LEGALETHICS .. . 


(Continued from page 9) 


It is conceded that regardless of the enthu- 
siasm and diligence of counsel, his efforts to get 
the facts may be handicapped by outside factors 
such as the military exigencies, uncooperative 
attitude of personnel, and lack of time and 


physical facilities. But unless defense counsel 
makes a diligent effort to overcome these 
barriers and to fully exhaust “the means at his 
disposal to produce the evidence available and 
competent”, he has not represented the accused 
with the zeal and ability which his client has the 
right to expect. 

This discussion has not sought to consider any 
substantial number of the specific ethical prob- 
lems which may arise in the relationship be- 
tween counsel and accused. Problems of legal 
ethics may arise in the of challenging members 
of the court,” in direct and cross-examination of 





5 United States v. Knophs, supra. 
2° ¢. M. O. 5, 1949, 110. 
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witnesses,” in argument,”* and in the offer of 
evidence in mitigation. In fact, these and 
countless other ethical considerations are limited 
in number by the factual situations which 
occasion them. 





* CM. O. 5, 1949, 110. 
* CM 349776, Stein (BR, 28 Apr 1952). 


This discussion has only sought to point out 
the basic nature and the seriousness of the re- 
sponsibility which a defense counsel owes to his 
accused, in the hope that knowledge of these 
fundamentals will, in some measure, assist a 
defense counsel in reconciling specific ethical 
problems which may confront him. 





TRANSFERS 


The following is a list of change of station orders issued to all 
officers transferred to or from the office of the Judge Advocate 
General, and to all naval law specialists regardless of assignment. 
The list includes transfers issued between the dates of 19 December 
1952 through 15 January 1953. 





CAPT Andrew C. Cecere, USMCR, from JAG to 
Inactive Duty. 

MAJ Robert C. Lehnert, USMC, from JAG (PG 
Law School) to lst MAW. 

MAJ Ennis E. Walden, USMCR, from 3d Mar- 
Div to JAG. 

CDR Hilbert S. Cofield, USN, from NavSch, 
Naval Justice to ComF AIR Seattle. 

CDR Robert W. Collins, USNR, from ComServ- 
Div 31 to JAG. 

CDR Mitchell K. Disney, USN, from ComF AIR 
Quonset to CoMinPac. 

CDR Gerald V. Reynolds, USN, from CNOB, 
Marianas to JAG. 

CDR Carl F. Paul, USNR, from BuOrd to Com- 
ServRon 8 via NavSch, Naval Justice (Tem- 
porary Duty under Instruction). 

CDR Leon V. Walker, Jr., USNR, from ONOP/ 
RecSta, Minneapolis to NavSch, Naval Jus- 
tice (Temporary Duty under Instruction). 

CDR Dick M. Wheat, USN, from JAG to Com- 
MSTS ELM. 

LCDR Maurice E. Fitzgerald, USNR, from Com 
1 to LantResFIt. 

LCDR Thomas J. Flynn, USNR, from NavSch, 
Naval Justice (Temporary Duty under In- 
struction) FURASPERS to NavBase, Mare 
Island, Vallejo Area. 

LCDR Harold D. Golds, USNR, from ComIce- 
DefFor to JAG. 
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LCDR David Hume, USNR, from JAG to Com- 
SubPac. 

LCDR George R. Kennedy, USNR, from Nav- 
Sch, Naval Justice (Temporary Duty under 
Instruction) FURASPERS to FltActs, Yoko- 
suka. 

LCDR Carl B. Klein, USNR, from NavSch, 
Naval Justice (Temporary Duty under In- 
struction) FURASPERS to NAS, Atsugi. 

LT Joaquin Campoy, USNR, from Com 8 to In- 
active Duty. 

LT Curtis L. Charlson, USNR, from ComAirPac 
to Com 9 via NavSch, Naval Justice (Tem- 
porary Duty under Instruction). 

Lt Billy W. Houck, USNR, from RecSta, San 
Diego to MarBks, Camp Pendleton. 

LT James F. Mastoris, USNR, from NAS, 
Atsugi to Inactive Duty. 

LT Leroy H. Mattson, USNR, from San Fran- 
cisco NAVSHIPYD to NavSch, Naval Justice. 

LT Glenn E. Nippert, USN, from RecSta, Seattle 
to ComServDiv 31. 

LT Larry G. Parks, USNR, from U.S. 8. ROBIN 
(AMS-53) to ComPhibLant via NavSch, 
Naval Justice (Temporary Duty under In- 
struction). 

LT John F. Wahlquist, USNR, from lst MAW 
to Com 12. 

LT Ike A. Wynn, USNR, from NAF, Litchfield 
Park, Ariz. to NAAS, Cabiniss Field, Corpus 
Christi, Tex., via NavSch, Naval Justice 
(Temporary Duty under Instruction). 

LTJG Robert H. Nicholson, USN, from Com 
10 to NavBase, Key West. 

LTJG Franklin E. Porter, USN, from Sixth Fit 
to Com 9. 

LTJG Edwin L. Weisl, USNR, from JAG to 
Inactive Duty. 
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